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Phone: 410-786-2671 FAX: 410-786-5298 



AUG 10 200.^ 



Case NOS.: 99-2234? 00-2367; 02-0636; 03-0289; 04-0009; 00-1306; 
99-1142; 01-1143; 02-0894; 02-2099; 03-0021? 00-3419; 
00-3420; 00-3421; 00-3422; 00-3423 and 99-2126 

Decision No.: 2005-D49 PILtU. 

CERTIFIED MAIL q££ || g 2005 

Mr- Albert J. Lucas, Partner tlAMCYMAVERWHlTTiNSTON^ClERJC 

Calfee, Halter & Griswold, LLP U.S. QlSTRICT COURT 

1100 Fifth Third Center 
21 East State. Street 
Coluinbus, OH 43215-4231 

RE: Ashtabula County Medical Center, Provider Ho. 36-0125 
The CoJBmunity Hospital, Provider No. 3 6-0187 
Akron General Medical Center, Provider No. 36-0027 
Lima Memorial Hospital, Provider No. 36--0009 
The Toledo Hospital, Provider No, 36-0068 
FYEs - Various 

Dear Mr . Lucas : ; 

A copy of the Provider J^eimbursement Review Board's decision on 
the above -referenced appeal is enclosed* Please see enclosure 

for review and appeal information. 

If you have any questions, please call (410) 786-2671, 
Sincerely, 





Paul J, Cfo^ton, Director 
Division at Hearings and Decisions 



5 Enclosures 

Final Decision Review and Appeal Information 

Decision 

42 use 139500(f) 

42 CFR 405.1875 and 405.1877 
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PROVIDER REIMBURSEMENT REVIEW BOARD 

DECISION 



2005-D49 



PROVIDER^ - 

Ashtabula County Medical Center; The Comniunity 
Hospital; Akron General Medical Center; Lima 
Memorial Hospital and The Toledo Hospital 



Provider Nos.: 36-0125; 36-0187; 36-0027; 
36-0009 and 36-0068 
(respectively) 

. vs- 

INTERMEOIARY- 

BlueCross BlueShield Association/ 

Admini Star Federal, Inc. 



DATE OF HEARING 

October 7, 2004 



Cost Reporting Periods Ended - 
Various (See Attached Inventory) 
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ISSUE: 

Whether the Inten-nediary improperly excluded patient days related to Ohio^s Hospital Care 
Assurance Program (HCAP) in the providers' disproportionate share calculations 

MEDICARE STATUTORY AND REGULATORY BACKGROUND : 

This is a dispute over the amount of Medicare reimbursement due a provider of medical semces. 

The Medicare prograiin was established to provide health insurance to the aged mid disabled. 42 
U.S,C. §§ 1395-I395cc. The Centers for Medicare and Medicaid Services (CMS), fbmierly the 
Health Care Financing Administration (HCFA) is the operating component of the Department of 
Health and Human Services (DHHS) charged with administering the Medicare program. CMS' 
payment and audit functions under the Medicare program are contracted out to insurance 
companies Icnown as fiscal intemiediai-ies. Fiscal intemiediaries detemiine pa3aTient amounts 
due the providers under Medicare law and under interpretive guidelines published by CMS. See , 
42 U.S.C.§1395{h),42CF.R.§§413.20(b) and 413.24(b). 

At the close of its fiscal year, a provider must submit a cost report to the fiscal intennediary 
showing the costs it incurred during the fiscal year and the proportion of those costs to be 
allocated to Medicare. 42 G.F.R. §413.20, The fiscal intennediaiy reviews the cost report, 
deteraiines the total amount of Medicare reimbursement due the provider and issues the provider 
a Notice of Program Reimbursement (NPR). 42 C.F.R. §405.1803. A provider dissatisfied with 
the intennediary 's final deteiTnination of total reimbursement may file an appeal with the 
Provider Reimbursement Review Board (Board) within ISO days of the issuance of the NPR, 42 
U.S.C. §1395oo(a); 42 CF,R. §405.1835. 

The Prospective Payment System (PPS) statute contains a number of provisions that adjust 
reimburseiiient based on hospital-specific factors. See 42U.S.C. §1395vv w(d)(5). This case 
involves one of the hospital-specific adjustments^ specifically, the disproportionate share 
adjustment. The ''disproportionate share," or ''DSH" adjustment, requires the Secretary to 
provide increased PPS reimbursement to hospitals that serve a "significantly disproportionate 
number of low-income patients." 42 U.SX. ^I395w\vfdK5)fF)fi)(I) . Whether a hospital 
qualifies for the DSH adjustinent, and how large an adjustment it receives, depend on the 
hospital's "disproportionate patient percentage." See 42 U.S.C. ^ 1 395ww(d )(5}f F)(vX The 
"disproportionate patient percentage" is the surn of two fractions, the "Medicare and Medicaid 
fractions," for a hospital's fiscal period. 42U.S.C. S1395wv\^d)(5KFKvi) . The first fraction's 
numerator is the number of hospital patient days for patient:s entitied to both Medicare Part A and 
Supplemental Security Income, excluding p£itients receiving state supplementation only, and the 
denominator is the number of patient days for patients entitled to Medicare Part A. Id. The 
second fraction's numerator is the number of hospital patient days for patients who were eligible 
for medical assistance under a State plan approved under Titie XIX for such period but not 
eligible for benefits under Medicare Part A, and the denominator is the total number of the 
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hospitars patient days for such period. |d,; see also 42 C.F.R. §4 12. 106(b)(4). The second 
fraction is frequently referred to as the Medicaid Proxy and is the only fraction at issue. 

STATEMENT OF THE CASE AND PROCEDURAL HISTORY: 

This matter involves seventeen different appeals brought by five Ohio providers who qualify for 
the DSH adjustment. The Medicaid Proxy, the fraction in dispute, accounts for ail "patient days 
for such period which consist of patients who (for such days) were eligible for medical assistance 
under a State Plan approved under Title XIX, but who were not entitled to [Medicare Part A 
benefits]-" 42U,S.C.§ 1 395ww(d)(5)(F)(vi){II). In this case, all of the Providers participate in 
Ohio's Hospital Care Assurance Program (HCAP). HCAP is codified at Ohio Revised Code 
(O.R.C.) §5 1 1 2 et seg, and went into effect in 1989. The purpose of HCAP is to reimburse 
hospitals for the costs associated with uncompensated patient eare. HCAP is funded 
on both the Federal and State levels and has traditionally been included as ^ part of the Ohio 
State Plan approved under Title XIX. At issue is whether HCAP patient days should be included 
in the second fraction to determine the Providers' DSH adjustment. 

PARTIES^ CONTENTIONS: 

The. Providers argue that the language of the Medicare DSH statute is clear and unambiguous. 
Under the statute, the DSH calculation includes all ''patient days for such period which consist of 
patients who (for such days) were eligible for medical assistance under a State Plan approved 
under Title XIX, but who were not entitled to [Medicare Part A benefits]," 42 U.S.C. 
§I395ww(d)(5)(F)(viXn)* Because HCAP is part of Ohio's "State Plan approved tander Title 
XIX," Ohio HCAP days should therefore be included in the DSH calculation. The Providers 
also note that the Board in Jersey Shore Medical Center v. Blue Cross and Blue Shield 
Association' detemiined that programs of medical assistance should be included in the DSH 
calculation, 

AdminaStar Federal, Inc (Intermediary) contends that^ while the Ohio HCAP statutory scheme is 
part of the overail approved State Medicaid Program, it does not automatically bring HCAP 
beneficiaries under the DSH Medicaid proxy. The Intennediary argues that the enabling DSH 
statute and its implementing regulation at 42 C.F.R. §412. 1 06(b)(4) use different tenW but, 
when read collectively ^ clearly mean that Medicaid eligibility is required to be included in the 
Medicaid proxy. To obtain HCAP payments, Ohio hospitals must comply with Ohio State 



Jei-sev Shore Medical Center vs. Blue Cross and Blue Shield Association/ Blue Cross and Bh^e Shield of New 
Jersey . PRRB Case No 95-0907, October 30, 1998. 

42 U.S,C. § l395ww(d)(F)(vi}(II) defines patient days included in the numerator of the Medicaid proxy as ''those 
days pertaining lo patients eligible for medical assistance under a state plan approved under subchapter XIX of 
this chapter.^' 42 C.F.R. g 14 12, 106(b)(4) requires that '*the fiscal intermediary determines, for the same cost 
reporting period used for the first computation, the ntimber of the hospital's patient days of service fo]" which 
patients were eligible for Medicaid but not entitled to Medicare Pail A, and divides that number by the total 
number of patient days in tlie same period." 
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Revised Code section 5 1 12 J7(B), which states that individuals can be covered by HCAP only if 
they are not recipients of the Medicaid program. The Intemiediary concludes from this 
requirement that HCAP (section 51 12.17) patients are not '^eligible for assistance under the state 
plan'' because they are not eligible for Medicaid, and inpatient days of care rendered to them 
cannot be included in the Medicaid proxy- 

FINDINGS OF FACT. CONCLUSIONS OF LAW AND DISCUSSION: 

The Board, after considering the Medicare law, program instructions and the parties' arguments, 
finds and concludes as follows: 

It is undisputed that 42 U.SX, §1 395ww{d)(5)(F) governs the HCAP issue. Under the statute, 
the DSH calculation includes all ''patient days for such period which consist of patients who (for 
such days) were eligible for medical assistance under a State Plan approved under Title XIX, but 
who were not entitled to [Medicare Pait A benefits];' 42 U.S.C. § I395ww(d)(5)(F)(vi)(II). It is 
also undisputed that HCAP is included in the State of Ohio's approved plan under title XIX and 
that HCAP gets Federal matching funds. Further, it is undisputed that the HCAP program 
compensates hospitals that serve a disproportionately high nmnber of low-income patients. 

The Intennediary asserts that the Federal statute, when read collectively with its implementing 
regulation, limits /'medical assistance" to Medicaid. The Intennediary argues that "eligible for 
medical assistance under a State Plan approved under Title XIX" is the statute's "long hand 
description of Medicaid" as used in the regulation, and the tenns "Medicaid assistance" aiid 
Medicaid" are interchangeable in the context of this appeal Because the Ohio State Code 
Section 5112.17 precludes patients who are participants in the Medicaid program from 
participation in HCAP. the Intennediary reasons that such preclusion must also apply to the 
Federal DSH Medicaid proxy. The Board does not concur. HCAP provides medical assistance 
for non-Medicaid- patients, and it does not appear that the limitation in the Ohio statute was 
intended to limit the Federal statute. Regardless, the Board considers the Federal statute the 
controlling authority in this case and, as discussed earlier, that authority does riot contain the 
limitation on medical assistan^^e that the Intennediary proposes. The Board finds the language 
clear and unambiguous and finds that the federal DSH statute does not limit the patients covered 
to Medicaid patients only, but that it includes patients who qualify for "medical assistance" 
under Ohio's HCAP State Plan that is approved under Title XIX. HCAP patient days should, 
therefore, be included in the calculation of the Medicaid proxy to detemiine the Providers' DSH 
adjustments. Accordingly,^ the Intennediary 's adjustments impropei'ly excluded HCAP patient 
days from the Providers' DSH calculations. 

DECISION AND ORDER: 

The Intennediary 's adjustments improperly excluded HCAP patient days from the Providers' 
DSH calculations. HCAP patient days should be included in the calculation of the Medicaid 
proxy to detennine the Providers' DSH adjustment. 
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BOARD MEMBERS PARTICIPATING: 

Suzanne Cochran, Esquire 
Gaiy B. Blodgett, D.D.S. 
Martin W. Hoover, Jr., Esquire 
Elaine Crews Powell, C.P.A. 
Ajijali Mulchandani-West 

FOR THE BOARD : 

AUG 1 2005 ^ 

Si^^me Cochran, Esq. 
Chairperson 
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HCAP Inventory 



Provider 



Ashtabula County Medical 



Community Hospital 



Aki'on Genera! 



Lima Memorial 



Toledo Hospital 



Case NuHJber 


Fiscal Year End 


99-2234 


12/31/95 


00-2367 


12/31/96 


02-0636 


06/30/99 


03-0289 


06/30/00 


04-0009 


06/30/01 


00-1306 


12/31/96 


99-1 142 


12/31/95 


01-1143 


12/31/97 


02-0894 


12/31/98 


02-2099 


12/31/99 


03-0021 


06/30/00 


00-3419 


12/31/89 


00-3420 


12/31/90 


00-3421 


12/31/91 


00-3422 


12/31/93 


00-3423 


12/31/94 


99-2126 


12/31/95 
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Enclosure 



Final Decision Review and APDeal I nformation 

The Provider Reimbursement Review Board's (Board) decision 
becomes final 60 days after the date of receipt by the provider 
unless within that time the Administrator of HCFA notifies the 
parties of an action taken under the provisions of 42 G-F.R* 
§ 405.1875- If such action is taken^ then the Administrator's 
decision becomes final 60 days after receipt thereof by the 
provider* 

Providers are permitted to initiate two actions within specified 
time limits. Firsts the provider (and/or the intermediary) may 
request the Administrator to review a Board decision within 15 
days of iLs receipt. (See § 405.1875(b))- Secondly, Section 
1878(f) of the Social Security Act ("Act"), 42 U-S*C, 
S 1395oo(f)/ permits a provider to obtain judicial review of a 
final decision of either the Board or the Administrator by filing 
a civil action within 60 days of the date on which the provider 
receives such decision. (See also 42 C.F.R. § 405.1877). For 
your convenience, a copy of each of the above -referenced 
authorities is enclosed. 

Enclosures 
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1400,1670 Adiainfetrotor*» rsfvi©i^, 

(*> Cenerar nOe, (!) Eaacept for a 
Bo*rd determln&tipn under 54(^642 
Chat ft lacliff the authority to decide an 
iBEue, the Admlnistrktor, at ills or her 
discretiDU^ may review toay Uttal deci- 
sion of the Board. Includlay a declston 
under S4flS.1873 atooat the Board's iuils- 
diction to grant a hearing. The Admin- 
istOLtor xna^ eEerclae th\s discretion on 
hia or her own motion* in response t( a 
request trom. a. party to a Board hear- 
ing or in reapooae to a request from 
HCFA. 

(2) The Ofllce of the Attorney Advi- 
sory will examine the Board's deci- 
sions, Che requesU made by a psu-ty or 
HCFA and any submiBaion made la ac- 
cordance with the provisions of this 
section in order to assist the Adminis- 
trator In deciding whether to eKercise 
this review authority. 

(b> Requ&t far reptew, A party or 
HCFA njquestlnr the Administrator to 
review a Board declaion nmst file a 
written request ^rlth the Administrator 
within is diays of the receipt of the 
Board dedsion. 

(c) CriUria for tUcxdinff toHcthsr to re- 
view. In deciding whether to review a 
Board doclfiion, either on Ms or her 
own motion or in response to a request 
fi*om a p«rty to the hearloff or HCFA* 
Uie Administrator will normally con- 
sider whether it appears that: 

(1> The Board made an erroneoua In* 
terpretatlon of law^ tabulation or 
HCFA Ruling 

{2) The Board's decision la not sup- 
ported by substantial evidence; or 

(3) The cose presents a slKnlflcant 
policy Iffliue having a b«sfs in law and 
refftilfttions/ and review to Ufcaiy to 
lead to the Issuance of a HCFA Euliner 
or other directive needed to clarifS^ a 
statutory or resttlatory provision; 

<4) The Board baa fncorrectly as- 
sumed or denied Jurisdiction or er* 
tended its authority to a degree not 
provided for by statute, regulation or 
HCFA Ruling; and 

(5> The decision of the Board requlrew 
clariUcaclon, ampilffcatlon, or an al- 
ternative legal baais for the decision- 

(d) Decision to revieii>. {1} Whether or 
not a party or HCFA has requested re- 
vleWi the Administrator will promptly 
notify th^ parties and HCFA whether 
he or she has decided to review a deci- 
sion of the Board and» If so. will iBdir 
cate the particular Issues he or she wtti 
consider. 

<2^ The Administrator may decline to 
review a case or any issue in a case 
even if a party has Hied a written re- 
quest for review under paragraph (b> of 
this section. 

(e) Written sutmassiimt, (1) Withlii 15 
days of receipt of a iiotice that the Ad- 
mlniaitrator has decided to review a 
Board jleclslon. a, party or HCFA may 
subr?5it to the Adioilniotratpr. la writ- 
ing: 

(1) Proposed flndlDga and condusic^ns; 

( 11 > Qapporting views or exceptions to 
the Board dedslpn: 

(lii) Supporting^ reasons for the ex- 
ceptions and proposed ftiidinss; and 

<lv> A rebuttal of the other party's 
request ffor review or other submlsslonB 
already Snied with the Administrator, 

(2); Tlietie submissions eliall be lim- 
ited to Issues the AdJinlnietrntor has 
decided to review and confined to the 
record of the Board hearing^. 



(3> A party or RCFA, within 15 days 
of receipt of a notice that the Admlnia- 
trator has decided to review a decision, 
may also request that the deClfilOD be 
remanded and state reasons for doing 
so. Heasons for a request to remand 
may include new, substantial evldeuce 
cOncerotnff — 

{1> lasuea praoentad to the Board; and 

01) New Issues that have arisen since 
the case was presented to the Boardp 

(4) A copy of any written submission 
made under this parmffntpb shall be 
sent simultaneously to each other 
party to the Board hearing and to 
HCFA. if HCFA has previously— 

(t> Requested that the Administrator 
review a Board decision or aied a wrlt^ 
ten submlSBio& in response to a party's 
request for review. 

Cii> Responded to a party's request 
for review: or 

(llUSubmitted material after the Ad- 
ministrator has announced that he or 
she will review m. Board decision. 

(f) £z paste camrmmieatians prohibited. 
Alt communications tram any of the 
parties or HCFA aJbo^t a Board decl- 
sion being reviewed by the Admlftls- 
trmtor must be In writing and must 
contain a certification that copies have 
been served on the parties and ^CFA. 
as appropriate. The Administrator will 
not consider any communication that 
does not meet these requirements or la 
not submitted within the required time 
limits. 

(g) Administfator's decision. (1) If the 
Administrator has notified the parties 
and Hf!FA that he or she haa decided to 
review a Board decision, the Adminis- 
trator will amrm, reverse, inddify or 
remand Che case. ^ 

C2) The Administrator will make this 
decision within &i days after the pro- 
vider received notifltatlon of the Board 
decision and wlU promptly mall a copy 
of the decision to each party and to 
HCFA 

(3) Any decision other than to re- 
mand will be confined to — 

ti) The record of the Board, as for- 
warded by the Boards 

Cil) Any materials submitted under 
paragraphs (b> or (e> of this section; 
and 

<iil) Generally known facts that are 
not subject to reasonable dispute. 

(4^ The Administrator may rely on 
prior decisions of the Board, the Ad- 
ministrator end the courts, and other 
applicable law, wtiefcher or not cited by 
the parties and HCFA. 

{h> Remand. <i> A remand to the 
Board by the AdnUnistr&tor vacates 
the Board^s decision. 

U) The Admlnlstnitor may direct th^ 
Board to take t^irther action with re^ 
spect to the development of addltlonai 
cacts or new issues, or to consider the 
applicabiUty of laws or regulaUons 
other than those considered by the 
Board, The foilowlnff are not accept- 
able bases for retoand — 

CD Preseutatioh of evidence eidsfctoff 
at the time of the Board hearing that 
was known or reaspnably could bave 
been known; 

tm liitrodoction of a favorable court 
case that was either not available in 
print at the time olf the Board hearijia: 
or was decided after the Board bearing; 



(111 J Change oi a porxya representa- 
tion before the Board: 

(Iv) Presentation of an alternative 
legal baals conceii^ln^ an issue in dis^ 
pute; or 

Cv> Attempted retraction of a waiver 
of a right made before or at the Board 
hearing. 

(3) After remand, the Board will take 
the action requesi;ed in the remand ac- 
tion and issue a new decision. 

(4) The new decision will be ilnal unr 
less the Administrator reverses, af- 
flrnifl. modines. or again remands the 
decision in accortlance with the provi- 
sions of the section. 

{« FR 45713. Oct, 7, 1963) 
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THE SOCIAl, SEGURriY ACT AS AMENDED - TITLE "^^VUI 
Section 1 878(f>( 1 ) Judicial Review 



(fXD A decisidn of the Board shall be final unless the Secretary, on 
his own motion^ and within 60 days after the provider of ser\'ices is 
notified of the Board's decision^ reverses, affirms, or modifies the 
Board's decision. Providers shafl have the right to obtain judicial 
review of Bay final decision of the Board, or of any reversal, 
affirmance, or modification by the Secretary, by a civil action 
commenced within 60 days of iiie date on which notice of any final 
decision by the Board or of any reversal, i_T„\^ance, or modification 
by the Secretary is received. Providers shall also have the right to 
obtain judicial review of any action of th^ fiscal intermediary which 
involves a queiaiion of law or regulations relevant to the matters in 
controversy whenever the Board determines (on its own motion or at 
iiie request of a provider of services as described in flie following 
sentence) that it is without authority to decide the question^ by a civfl 
action commenced within sixty days of the date on which notification 
of sudi determination is received. If a provider of services may 
obtain a hearing under subsection (a) and has filed a reqxiest for such 
a hearing, such provider may file a request for a determination by 
the Board of its authority to decide the question of law or regulations 
relevant to the matters in controversy (accompanied fay such docu- 
ments and materials as the Board shall require for purposes of 
rendering such determination). The Board shall render such determi- 
nation in writing within thirty days after the Board receives the 
request and such accompanying aocuments and materials, and the 
determination shall be considered a final decision and not subject to 
review by Hie Secretary, If the Board fails to render such determina- 
tion within such period, the provider may bring a civil action (within 

sixty days of the end of such period) with respect to the matter in 
controversy contained in such request for a hearing. Such action 
^lall be brought in the district court of the United States for the 
judicial district in which the provider is located (or, in an action 
brought jointly by several providers^ the judicial district in which the 
greatest number of such providers are located) or in the District 
Giourt for the District of Columbia and ihall be tried pur^ant to the 
applicable provisions under chapter 7 of title 5, United States (Ilode, 
notwithstanding any other provisions in section 205^ Any appeal to 
the Board or action for judicial re/iew by providers w^ch are under 
, common ownership or control or which have obtained a hearing 
under subsection (b) must be brought by such providers as a group 
with respect to any matter invomng an issue common to such 
providers. 
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&40&.18r7 Judicial review. 

(*.) General rule. Section 1878(0 of the 
Act pemilte a provider to obtain Judi- 
cial review of a rinal decision of the 
Board, or of a reversal » affirmation, or 
modification by the Administrator of a 
Board decision, by filing- a civil action 
pursuant to the Federal Hules of Civil 
Procedure within 60 days of the date on 
which the provider received notice of— 

CI) A 0iial decision by the Board; or 

(2) Any reversal, affirmance, or modl- 
fEcation by the Administrator. 
The Board's decision id not final if the 
Administrator reverses, afilrms or 
modiiies the decision wittin 60 days of 
the date on which the provider received 
notice of the decision. 

(b) Admittistrator declines to review a 
Board decision. If the Administrator de* 
clines to review & Board decision^ the 
provider m^Bt file its appeal within SO 
days of receipt of the decision of the 
Bfmrd. 

(c> Administrmor does not act after re- 
tfietBinff a Board decision. Sf the Admin- 
tstratpr notifies the parties that he or 

she has decided to review a Board decl*^ 
sion and then does not make a decision 
within the 60 days allotted for his or 
her review, this subsequeiit inaction 
constf ttttes an affirmance allowing a 
provider an additional $0 days in which 
to file for judicial review, beginning- 
with the date the Administrator's time 
expires for taking action under 
S4*e.ie75(g)(2>. 

id) Matters not subject to judicial re^ 
view. Certain matters affecting pay- 
ments to hospital under the prospec- 
tive payment system are not subject to 
judicial review, as provided in section 
ISSeCdXT) of the ACt and f 405.1^>4. 

(e> Group appeals. Any action under 
this section by providers that are 
ujiider common ownership or control 
(see §413.17 of this chapter) must be 
bifought by the providers as a group 
■witJt respefct to any matter Involving 
an lesue conimon to the providers, 

(1) Venwe for ccppsals. An action for jii- 
diclal review must be brought in liie 
Dlatrlct Court of the Ua'ted States for 
the judlciaX district In which the pro- 
vider is located (or, effective April 20, 
19®, in ai} action brought jointly by 
seyeral providers, the Judicial district 
in which the greatest number of such 
providers are located) or in the Dlatrict 
Court for the district of Columbia; Ef- 
fective April 20, 1963, any action for ju- 
diqial review by providers under com- 
mon owner^lp or control XS 413.17 of 
thfs chapter)* most be brought by such 
provideTB as a group with respect to 
an:f matter involving an issue common 
to the providers, 

iii Service of process. Process must be 
served as described under 45 CFR part 
4. 

W ^ 38fi3S, Sept. 1. ieS3, as amended at 46 
FR 4577^, Oct, 7, ie83; 51 FR M783, Sept. Su. 
1965) 
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(a) Generat rule 

Section 1878(f) of the Act permits a provider to obtain judicial review of a final 
decrsjon of the Board, or of a reversal, affirmation, or modification by the 
Administrator of a Board decision, by filing a civil action pursuant to the Federal 
Rules of Civil Procedure within 60 days of the date on which the provider received 
notice of— - 

(1) A final decision by the Board; or 

(2) Any reversal, affirmance, or modification by the Administrator. 

The Board's decision is not final if the Administrator reverses, affirms or modifies 
the decision within 60 days of the date on which the provider received notice of 
the decision. 

(b) Administrator declines to review a Board decision 

if the Adnidnistrator declines to review a Board decision, the provider must file its 
appeal within 60 days of receipt of the decision of the Board. 

(c) Administrator does not act afl:er reviewing a Boa rd deci.sion 

if the Administrator notifies the parties that he or she has decided to review a 
Board decision and then does not make a decision within the 60 days allotted for 
his or her re^/iew, this subsequent inaction constitutes an affirmance allowing a 
provider an additional 60 days in which to file for judicial review, beginning with 
the date the Administrator's time expires for taking action under Section 
405.1875(g)(2). 

(d) Matters not subject to judicial review 

Certain matters affecting payments to hospital under th^ prospective payment 
system are not subject to judicial review, as provided in Section 1886(d)(7) of the 
Act and Section 405. 1804 

(e) Group appeals 

Any action under this section by providers that are under common ownership or 
control (see Section 405.427) must be brought by the providers as a group with 
respect to any matter involving an issue common to the providers. 

(f) Venue for app eals 

An action for judicial review must be brought in the District Court of the United 
Staites fpt the judicial district in which the provider is located (or, efifective 
April 20, 1983, in an action brought jointly by several providers, the judicial 
district in which the greatest number of such providers are located) or in the 
District Court for the District of Columbia. Effective April 20, 1983, any action 
for judicial review by providers under common ownership or control'(Section 
405.427), must be brought by such providers as a group with respect to any matter 
involving an issue common to the providers. 

(g) Service of process 

Process must be served as described under 45 CFR Part 4, 

^^oJ^ c^^f V ^^J^.:^^^^^^"^^ ^' "^^ ^^ 52^26, Sept. 30, 1977 amended at 48 FR 
39836, Sept, 1, 1983; 48 FR 45774, Oct 7, 1983) 



